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INTRODUCTION

You have worked hard, sacrificed and saved, and now you've built up a nice size estate.  You know you need to make provisions for your family in case something happens to you.  Or maybe you have young children and you want to be sure they are properly taken care of if something happens to you.  So you have thought about seeing an attorney and doing some planning.  But what needs to be done?  

Many people have tried to do something that's simple, easy and not very expensive.  They have tried Joint Ownership of Property, Simple Beneficiary Designations for Life Insurance or Retirement Plans, or Simple Wills.  These planning methods and their pitfalls are discussed in the first section of this booklet (p. 3-11). 

However, the truth is that you cannot do good estate planning that is simple, easy and cheap.  Good estate planning requires an investment of your time and money to be sure that your estate and loved ones are protected.  You need an attorney who will take the time to educate you on all the planning challenges and options you have, so you can make informed decisions.  You need an attorney who will custom design your plan for your family, and who will explain the plan so you can understand it.  You need an attorney who will be sure that the plan is properly implemented so that it works as intended.


This booklet will discuss the advantages of using a custom designed, fully funded Living Trust as the centerpiece for your estate plan (pages 12-15).  However, I am not selling Living Trusts as the only way to plan.  

The Truth about Estate Planning is that it’s not whether you have a Living Trust or a Will, but whether you have a plan that works for you and your family!

This booklet also gives you information about what to look for in an estate planning attorney (Pages 16-18), and my planning process (Pages 19-22).


Finally, this booklet addresses the appropriate fee range for quality Estate Planning services.  You may have heard that you can get a Simple Will for about $150.00, or a Living Trust for something like $1,200.00.  The truth is that neither of these will provide you with high quality estate planning.  Such low fees are typically charged by attorneys hoping to obtain a large fee when the estate is settled.  

As explained in this booklet, for estates over $675,000.00, a more realistic fee range is between $2,500 to $7,500.  Naturally, the fee range can vary considerably for each client, based on his or her needs and goals, and the complexity of the planning. This fee can provide you with a fully funded, custom-tailored Living Trust that protects you and your loved ones.  While this is a larger initial investment, it will save you even more money in the long run, and result in a lower overall fee.  

Please keep in mind that Estate Planning has four costs:  

1.
Creating the Plan;

2.
Keeping the Plan up to date;

3.
Managing the estate during a disability; and

4.
Transferring the assets after a death.

I will show you in this booklet (pages 10 and 16) how to dramatically reduce the overall cost of your estate plan.

PLANNING PITFALLS
In an effort to keep things simple, people have tried several simple ways of planning, all of which have serious shortcomings.  These planning techniques include:

1.
Joint property;

2.
Beneficiary designations; and

3.
Simple Wills.

PLANNING PITFALL NO. 1:

JOINT PROPERTY

Joint property, also known as joint tenancy, is a planning pitfall.  Although joint tenancy has been attacked for years by many estate planning experts, it unfortunately remains a very popular form of property ownership.

Most property owned in joint names is actually owned in "joint tenancy with right of survivorship."  The "right of survivorship" means that if one owner dies, the survivor owns the entire asset.

The problem with joint tenancy is that you cannot control what happens to the property by your instructions in a Will or Trust.  The joint property automatically passes to the surviving owner by operation of law.  

Misconceptions.  Joint tenancy has nice connotations because it implies a partnership, a sort of marriage of title as well as love.  On the surface, it appears to be the right way for people who care for each other to own property.  It is psychologically pleasing, which to many people is the real advantage of joint ownership.  

Odds are that when you were married, one of the first financial actions you and your spouse took was to open a bank account.  The bank clerk probably asked you if you wanted to have both names on the account and you probably said yes.  It seemed like the right thing to do.

Even some professional advisors continue to recommend joint tenancy.  Why?  Because joint tenancy property supposedly bypasses the entire probate process.  But that is not entirely true.

The Truth.  For most people, the disadvantages of joint tenancy far outweigh any advantages.  Some of the pitfalls of joint tenancy are:

1.
Property can pass to unintended heirs;

2.
There are no planning opportunities;

3.
Probate is at best delayed, not totally avoided; and

4.
When the joint property is owned between nonspouses, unintentional gift taxes and death taxes can be generated.

Unintended Heirs.  Joint tenancy property passes to the surviving joint owner and no one else, no matter what you do.  You have no way of being sure that your property will eventually pass to whom you want.  For example, if your joint property passed to your spouse upon your death, your spouse may remarry and upon his or her death, the new spouse will have an interest in your joint property.  Or, against your wishes, your spouse may disinherit some or all of your children after your death. 

No Planning Opportunities.  What if your spouse or your children need assistance in managing the property you left them?  Your spouse may not be accustomed to handling finances, or may have trouble with finances in the declining years.  Your children may be minors or may not have demonstrated good judgment in handling their own finances.  Your children may be married to someone you think is financially irresponsible.  Or your child may not have a very stable marriage and you are concerned about what would happen to their inherited property upon a divorce.

With joint tenancy property, you cannot leave instructions that provide protection or assistance for your spouse or children in the above situations.  As stated earlier, the joint tenancy property simply passes to the surviving joint owner, who then has complete control over the property.  

Joint tenancy also makes estate tax planning extremely difficult, if not impossible.  Because of its survivorship feature, joint tenancy robs many people of their ability to reduce the estate tax burden imposed on their loved ones.  

Probate Awaits.  Joint tenancy passes outside all your planning and avoids probate--but only on the first death of the owners.  When the second owner dies, there will be a probate.  In situations where both spouses die in a common accident, there will be two probates.  Even worse, if a joint owner becomes sick and is not able to take care of his or her financial affairs, it will be necessary for a court to have a guardianship proceeding.  The court will then control the joint asset.  This is commonly known as a "living probate."  

Unintended Taxes.  When persons not married to each other set up joint property, they often generate an unintended gift tax.  For instance, when a parent designates a child as a joint tenant on bank accounts or other property, that may be a gift that has to be reported to the IRS.  

Another very unfortunate result can occur when a parent names a child as joint tenant on bank accounts or other property.  When the parent dies, the surviving child will be the sole owner of the property.  However, if the parent has several other children, legally they are not entitled to any part of the property.  I have personally received many calls from surviving children who are greatly disappointed to find out that there is nothing they can do when a selfish sibling keeps all of the jointly owned property.  This frequently is contrary to the parent’s clearly stated wishes as set out in their Will or otherwise stated during their lifetime.  Even if the surviving child is generous and shares the inheritance, he or she may have to pay a gift tax when he gives his siblings a share.  

Excellent for Creditors.  Property that is owned in joint tenancy is subject to being taken by creditors of either joint owner.  For instance, the parent may name a child as joint owner of a bank account.  This is often done for convenience and to avoid probate on the death of the parent.  Unfortunately, most people do not realize that the child's creditors can take any property that the child owns jointly, even if the child did not contribute to any part of the joint property.

Loss of lifetime control.  When a parent places a residence, other real estate, stocks, bonds, CDs, and some other investments in joint names with a child, the parent loses control over that asset.  The parent has to get the written permission from the child to sell or mortgage or cash the asset.  If the child is unavailable, disabled or uncooperative, the parent will not be able to control the property. If it is real estate, the parent will also have to get the child’s spouse to sign the deed or mortgage.  This can present serious problems when the child is separated or the spouse is unavailable or uncooperative.

In summary, while joint tenancy is an easy way to do planning, it really just opens a pit into which no one should venture.  This pit can be avoided through living trust planning.

PLANNING PITFALL NO. 2:

USING BENEFICIARY DESIGNATIONS

Many people own a large part of their estate in the form of retirement benefits, such as pensions, profit sharing plans, 401Ks and IRAs.  Upon death, these assets pass according to the beneficiary designation filled out by the owner.  Likewise, life insurance proceeds can be a large part of an estate.  The life insurance is payable to the persons named as beneficiaries in the application.  Using beneficiary designations for retirement plans and life insurance proceeds is another "simple, easy and cheap" way of planning.

The Truth.  Unfortunately, like joint property, planning through beneficiary designations has serious pitfalls, such as the following:

1.
There is no way to provide protection and assistance to beneficiaries;

2.
Proceeds may have to go through probate and be subject to tax; and

3.
Incorrect beneficiaries might be named.

No protection for loved ones.  As with joint property, using beneficiary designations to do your planning robs you of the opportunity to provide protection and assistance for your beneficiaries.  For example, I have frequently seen retirement and life insurance proceeds payable to a surviving spouse and then to children.  However, oftentimes the children are minors.  If the parents die in a common accident, the proceeds would be payable to minor children.  The law requires that a guardian be appointed by the probate court to hold the proceeds until the minor child turns 18 years of age.  At that time, the child would receive all of his or her share of the proceeds outright.  You can imagine how quickly an 18 year old would spend his inheritance. In fact, studies show that the average length of time for an heir to spend an inheritance is 18 months, regardless of the size of the inheritance.  A quick dissipation of an inheritance is even more likely with an 18 year old.  This example shows the critical importance of doing planning that cannot be accomplished with simple beneficiary designations. 

There is no way that you can provide the necessary protection and assistance for your loved ones through beneficiary designations.  The standard forms provided for beneficiary designations do not allow you to leave any special instructions.  

Probate and taxes.  I have also seen beneficiary designations naming a person’s estate as the beneficiary.  Many people do not realize that designating their estate as beneficiary is very poor planning.  With insurance proceeds, designating the estate as beneficiary can result in unnecessary inheritance taxes.  It also guarantees that the insurance proceeds will be subject to the probate process with its many pitfalls that will be discussed shortly.  Naming an estate as a beneficiary of retirement benefits results in immediate income taxation of those benefits in addition to any inheritance or estate tax.  

Incorrect beneficiaries.  I have also seen situations where beneficiary designations were badly out of date.  For instance, a newly married couple may name each other as beneficiaries on their life insurance and retirement benefits.  Since they have no children at this point, they may name their parents or siblings as secondary beneficiaries.  Then, as time goes by and the couple has children, these beneficiary designations are not updated.  Some people have several insurance policies and several retirement plans, and keeping track of all of them and keeping them up to date is a major chore.  If these beneficiary designations are not updated, at death the proceeds might be paid to an elderly parent or a sibling, when children are the desired beneficiaries.  


Likewise, I have seen situations where beneficiary designations were not updated after a divorce.  Then if a death occurs, the former spouse will receive the life insurance and retirement benefits.

By using a living trust as a couple's planning vehicle, the trust can be beneficiary of all insurance proceeds and retirement benefits, and only the living trust beneficiaries have to be kept up to date.  A properly drafted and implemented living trust greatly simplifies updating and maintaining your plan.  For instance, the living trusts prepared by my office automatically protect your life insurance and retirement benefits in case of a divorce.  Using beneficiary designations may initially appear "simple, easy and cheap."  In reality, it can be more challenging and time consuming as time goes by.  

PLANNING PITFALL NO. 3: 

SIMPLE WILLS

Many people have felt uneasy, even guilty, for not preparing a Will for their loved ones.  They put it off for years, only to feel a surge of relief when they finally sign one in their lawyer’s office.  Unfortunately, their sense of relief is often not well founded.  

The complications of even an ordinary Will are legend.  They form the basis of exciting movies or dramatic newspaper stories.  If not prepared with all the legal trappings, if not signed properly, or if another Will is found, the Will could be declared invalid.  In addition, a disgruntled heir may file a lawsuit contesting the Will, or even worse, may destroy a Will before it can be found by the Executor.  I have handled many cases where a Will has mysteriously disappeared shortly after a death, much to the chagrin of the beneficiaries.  

Suppose your Will has all the necessary legal trappings, is found and not destroyed after a death, and is not contested.   Have you really planned wisely?  Unfortunately, you have not.  Let's look at some of the shortcomings of Wills.

The Truth.  First, your Will only controls property owned in your individual name.  For most people, that is not very much property.  Since they have tried to do easy planning, much of their property is jointly owned and their life insurance and retirement benefits are planned with beneficiary designations.  While many people think that their Will provides instructions for the disposition of their entire estate, in fact it only controls a small part of their estate.  

Most people who seek the services of a lawyer concerning their Will look to the lawyer for guidance.  When asked by their lawyer what they want to do in their Wills, they frequently reply, "I want everything to go to my spouse, and then to my children equally."  The result is almost always a simple paragraph or two saying just that (with a little Latin thrown in) and nothing more.  The rest of the Will is just barebones legalese that doesn't have any loving instructions for the care of spouses, children and grandchildren.

Since the Will doesn’t control all assets in the estate, it likely does not accomplish all of the maker’s goals.  And since the lawyer did not counsel the client on the many planning options available, a very poor plan was the result.

Disability.  A person’s sense of relief after preparing their Will is largely unjustified.  They have done nothing to plan for the possibility of disability.  

If a person becomes disabled and cannot manage his finances and affairs, a Will offers no assistance.  Someone has to go to court and be appointed his guardian.  In Kentucky, that court proceeding requires a jury trial.  It takes about eight weeks from the time the guardianship is requested before the trial is held.  In the meantime, all of the financial affairs of the disabled person are put on hold (unless another proceeding is requested for an emergency guardianship).  Also, three court appointed experts (a psychologist, a social worker and a psychiatrist) are required to interview the disabled person and file a written report with the court.  One of those experts is required to testify at the trial.

An attorney is appointed to represent the disabled person at the trial.  The disabled person is required to attend the trial unless a doctor certifies in writing that it would threaten the disabled person’s health to attend trial.  All of these proceedings are required even when it is a clear-cut case that the person is completely disabled. For instance, a comatose patient still has to have a jury trial to determine whether he is disabled.  

The average cost of this guardianship proceeding is $1,500.00.  

Once a guardian is appointed, the Judge still retains final control over the disabled person’s financial affairs and property.  The guardian can manage the property, but still has to file annual reports with the court and risk the possibility that the Judge will second-guess any decisions made by the guardian.  If the Judge decides that the guardian has mismanaged the property, the guardian is personally responsible for any losses.  

The guardian is also required to purchase surety on his bond.  This is an insurance policy that will be used if there are any losses to the disabled person’s estate during the guardianship due to mismanagement or fraud of the guardian.  The cost of surety is approximately $5.00 per $1,000.00 of the disabled person’s estate.  For instance, if the disabled persons estate is $200,000.00, the annual premium for the surety policy would be about $1,000.00.  Surety cannot be waived and is required in all cases.

If the guardian needs to sell any property of the disabled person, or make any substantial purchases, the guardian will have to go to the Judge and ask permission to take any of these actions.  Likewise, if the disabled person needs some types of major surgery or other medical procedure, the guardian must ask the Judge.  If the guardian wants to move the disabled person out of state to be closer to other family members, the guardian must have the Judge’s permission.  The net result is that a Judge, who in all likelihood is not acquainted with the disabled person and his or her needs, will be making major decisions concerning the welfare of the disabled person. Plus, the guardian will have to pay an attorney for all of these court matters.

This guardianship proceeding is often referred to as "living probate" because the Judge has control over the disabled person’s estate.  Proper planning can avoid this "living probate", just as it can avoid probate upon a death.  

All of these problems and pitfalls result from the use of a Simple Will.  They can be easily avoided by the use of a properly drafted Living Trust.  The estate owner’s desire to keep things simple created complications that can occur upon disability. 

Probate Guaranteed.  Some people believe that preparing a Will helps them avoid probate.  Nothing could be further from the truth.  In fact, a Will must go through probate.  It guarantees that there will be a probate proceeding.

Probate can be a long, drawn out, time consuming process that was created to protect creditors rather than loved ones.  It can be very expensive and frustrating to the beneficiaries.  Not only are probate costs substantial, they are the first to be paid. Attorneys fees are part of the probate costs.  These fees average from 3 to 5% of the gross estate in Kentucky.  Attorney’s fees don't necessarily have a cap.  The lawyers handling J. Paul Getty's estate received a whopping $27,000,000.00!  

Attorney’s fees are generally taken as a percentage of the gross value of the estate (that is, before any creditors are paid).  For example, a $100,000 estate may have real estate with a mortgage of $50,000.  An attorney fee of 5% of $100,000 would be $5,000, even though the net estate is only $50,000.  Therefore, the fee is really 10% of the amount passing to heirs.

Overall cost of planning.  Most people who have Wills prepared do not discuss probate costs with the attorney preparing the Will.  They have no idea what the attorney would charge to handle the estate after a death.  I believe that every person should look at the total overall cost of his or her estate plan.  An estate plan has four parts that make up the overall cost of the plan:

1.
Creating the Plan;

2.
Keeping the Plan up to date;

3.
Managing the estate during a disability; and

4.
Transferring the assets after a death.

Obtaining a "cheap" Will in the beginning guarantees higher costs for the management of assets upon disability and transfer of assets after death.

Wills are Public.  Because a Will must be probated, it becomes a public document.  The terms of the Will, along with all of the person’s assets, debts and other personal information, is made totally public on death.  Making your family’s financial affairs public is not a good idea.  Unfortunately, probate always does that, because it is a process designed to protect creditors, not loved ones.  

Wills don't cross state lines very well.  If you make a Will in one state and die a resident of another state, the laws of the new state get to interpret your Will.  Unfortunately, each state's Will laws are different, which is why lawyers tell their clients to be sure to have their Wills redone when they move to a new state.  Rewriting your Will is expensive; not rewriting your Will when you move can be even more expensive.

Wills v. Livings Trusts.  Your natural reaction at this point may be to wonder why Wills remain so popular and why so many lawyers continue to use them.  The answer is quite simple.  People--particularly lawyers--are conservative by nature.  Wills have been and continue to be institution in our society.  Lawyers, for example, are taught about Wills in law school.  They do not receive much instruction about other planning alternatives.  

Trusts have been in existence even longer than Wills. Unfortunately, they are perceived as only for the wealthy or that they are too complicated or cumbersome for most people.  Nothing could be further from the truth -- living trusts are for just about everyone who wants to protect themselves and their loved ones.

A living trust avoids probate because title to your assets is transferred to your trust while you are alive.  Technically and legally, those assets are no longer in your individual name, although you maintain complete control over them.  Therefore, the probate court does not have control over assets in your trust.  Upon your death, your trustee simply follows your instructions on how to manage and distribute your property.  There is no need for the probate Judge to be involved.

You should have your attorney prepare a living trust for you and your family. Your living trust can be filled with your instructions for your own care and the care of your loved ones.  A living trust can avoid all of the problems associated with a Will without creating additional ones for you or your loved ones.

PLANNING SOLUTION:

THE LIVING TRUST

Estate planning is a term frequently used but rarely understood.  Proper estate planning has the following goals:

I want to control my property while I am alive and well; 

If I become disabled, I want to chose my trustee to take care of me and my loved ones;


I want to give my property:

- to who I want

- when I want

- the way I want;




and


I want to do these things at the least overall cost.

Planning your estate with a living trust meets those estate planning goals and:

*
Provides instructions for your care and that of your loved ones in the event of your disability, avoiding the possibility of a guardianship.

*
Avoids a death probate.

*
Keeps your planning affairs private.

*
Prevents out-of-state probates if you own property in more than one state.

*
Achieves federal estate, gift and income tax planning which can save your loved ones thousands of dollars.

*
Provides loving instructions for the care of minor children and children with special needs.

*
Allows you to determine what age and under what conditions you want your children and loved ones to inherit.

*
Is difficult for disgruntled heirs to contest.

*
Allows you to leave extensive instructions for the care and assistance of your loved ones after your death.

*
Creates protective trusts for your little ones, disadvantaged children, or grandchildren (freeing them from impersonal, expensive, and time-consuming supervision of the Court.)

*
Can protect your children's inheritance from the claims of their creditors, or their spouses upon divorce or death.

People Centered Estate Planning Process.  Estate planning attorneys who are dedicated to people centered Estate Planning embrace the following philosophies:

*
A living trust should contain your loving instructions for your own care and that of your loved ones.  To meet this end, the estate planning attorney should conduct a detailed interview with you in order to determine your hopes, concerns and vision for you and your family.

*
Your estate planning attorney should always be available to answer your questions and there should never be a fee charged for answering a question.

*
Your estate plan should be custom drafted like a suit of fine clothing to meet your individual planning goals.

*
Because you only have one chance to plan your estate, your trust should plan for every contingency and should be on the cutting edge of the law.

*
Your trust should be written in simple, easy to understand language, free of legalese.

Easy to Create.  With the help of your advisers and your attorney, you can quickly and comfortably establish a living trust for yourself and your loved ones.

Easy to Change or Cancel.  Your living trust can be changed or cancelled at any time.  You are not locked into a fixed position:  After signing your name, you always have the option of "unsigning" it.

Easy to Maintain Control.  Your living trust receives its strength by becoming the "owner" of your property.  However, as the maker, trustee, and primary beneficiary, you control every aspect of how your property is to be used.

Easy to Appoint Trustees.  Both you and your spouse can be the original trustees of your living trust, or each of you can be the sole trustee of your individual living trust. You can specify different trustees to take care of your loved ones after your death.

You can name as many or as few trustees as you like.  You can supply information on how they may be terminated or replaced, and you can even name their replacements.

Can be set up Quickly.  Creating a living trust should not take more than 4 weeks to complete.

Funding Your Trust.  In order for your trust to meet your planning goals and to avoid probate of your assets, it is critical that your assets be titled in the name of your trust.  The process of transferring your assets into you trust is called "funding" your trust.  An unfunded trust is like a car without gas -- neither will get you very far!  A good estate planning attorney should direct the funding of your trust.  

Tax Consequences.  There are no adverse tax consequences of establishing a living trust.  You do not need any special tax identification numbers nor do you need to file any special tax returns.  In fact, you continue to file your tax returns just as you always have.

Inexpensive to Create.  A living trust costs only a fraction of the expense of a probate or guardianship proceeding.

Disadvantages of a Living Trust.  There are very few disadvantages of using a living trust to plan your estate.  The most common criticism of living trusts is that you must fund it.  However, funding your trust requires much less time and expense than funding a probate estate.  Plus, the funding process helps you organize and take control of your finances.

A Word of Caution.  Proper estate planning revolves around your relationship with a qualified estate planning attorney.  Unfortunately, there are many businesses and salespeople masquerading as estate planning professionals. They are flooding the public with sales schemes that involve selling wills, living trusts and other estate planning documents without the involvement of attorneys in the design and drafting the documents.

Theses people prey on well-intentioned families, the elderly and the uninformed.  They sidestep practicing professionals and deceive the public.  They are the opposite of what the people centered Estate Planning Process stands for.  The people centered Estate Planning Process requires professional thoroughness by attorneys and other advisors, and respect for the overall well-being of the client and the client's family.  It aspires to the highest ethical and professional behavior that will provide competency and dignity to the planning process.

A Living Trust Prepared Through the People Centered Estate Planning Process is the Essence of Estate Planning.  It allows you to control your property while you are alive, to take care of yourself and your loved ones if you become disabled, and enables you to give what you have to whom you want in the manner you want and saves every last tax dollar, attorney fee, and court cost possible.

FINDING AN ESTATE PLANNING ATTORNEY

Selecting the right estate planning attorney can be difficult.  However, there are some pointers you can follow to help you select the right one.

Qualifications.  The attorney who assists you in preparing your estate plan should be on the cutting edge of knowledge in estate planning law.  Be wary of attorneys that advertise a large variety of areas they practice.  It is impossible for an attorney to be an expert in all areas.  A good estate planning attorney will limit their practice to estate planning and related topics.

Ask about the professional organizations your attorney belongs to.  That can give you a good indication of whether the attorney is really an estate planning attorney.  Keep in mind that some organizations do not require that their members demonstrate any minimum level of professional competence.

Ask your attorney how he or she developed an expertise in estate planning as well as how many estate planning continuing education hours he or she has completed in the past year.  You should also ask to review sample documents prepared by the attorney.

Attorneys Fees.  Cost is always an important factor.  However, making your decision based solely on cost may not be wise.  Attorneys set their fees in different ways. In setting fees, almost all attorneys will consider the amount of time that they will need to invest, the complexity of the plan, the location and type of assets and the amount of funding that will be required.

An experienced estate planning attorney should be able to quote you a flat fee at the conclusion of the initial interview when the attorney knows what they will need to do to prepare your plan.  Avoid attorneys that charge on an hourly rate for estate planning.  This is usually an indication that the attorney does not have much experience in the area and does not know how much time will be required.  Be wary of attorneys that quote flat fees over the phone.  This is usually an indication that the attorney does not custom draft documents but rather uses the same boilerplate document for every client.

My fee range for a fully funded, customized Living Trust is approximately ½% of your estate.  The minimum fee is $2,500.00, and the maximum fee is $9,500.00.  I will quote a flat fee within that range during the initial interview after identifying your goals and how we can accomplish those goals.  The flat fee will include all initial funding (transfer of assets and beneficiary designations).  

I also offer an annual maintenance program.  This allows you to contact my office for assistance with:

· funding new assets, 

· questions about your plan, 

· routine amendments to your plan,

· an annual review of your plan to be sure it is current with the law and your situation,

· training for your successor trustees.

The annual cost for the maintenance program is $495.00.  You can stop the maintenance program at any time.  You will not be billed for the maintenance program until one year after you set up your plan.

For clients who elect to use the annual maintenance program, I agree in writing to handle administration of the trust estate for a flat fee of 1% of the gross estate. Your successors are not required to use my office, but if they decide to use my services, the fee is fixed in advance.  This fee is substantially less than the typical 5% that is charged by attorneys for administering an estate.

Remember, if you get a quote of $900, or even $1,500 from other attorneys, you likely will receive a standard plan with no counseling from the attorney on your options and no customizing of the plan to meet your needs.  And, the initial fee for setting up your plan is only part of the true cost of estate planning.  The chart on the next page gives you a comparison between my fees and those typically charged by other attorneys.

As the chart illustrates, the typical planning process results in a plan that does not work or does not meet the client’s goals, and has a higher overall cost.  My process produces a better plan, a plan designed for your unique situation and a plan that will work, all for a lower overall cost. Larger estates will show even greater savings than shown on the chart on the next page.

Keep in mind that you get what you pay for.  Most people do not shop for a doctor based on price—quality is the focus.  The same principle should be applied in selecting an estate planning attorney.

WHAT DOES IT COST TO CREATE AN ESTATE PLAN?


There are three parts to creating an estate plan, all of which have a cost:

1. Initially creating the Plan;

2. Keeping the Plan up to date;

3. Transferring assets after death.

Here’s how those costs are usually paid.


TYPICAL ATTORNEY



MY PRACTICE

1. Low up front fee for setting up Plan; used as a loss leader;

--Emphasis on tax planning, with same basic plan for everyone.

2. No process for updating Plans;

--Result:  typical time between updates is 19.6 years (think of all the things that change in 20 years)

3. High post death fee for Settlement of Estate; typically 5% of the gross estate

4. Example of Overall cost for a $1,000,000 estate

   Base Plan                      $1,200

   Settlement fee              50,000

              TOTAL              51,200
1. Fee for creating Plan ranges from $2,500 to $7,500 depending on amount of customizing for client and size of estate and assets involved

--Emphasis on customizing for individual client’s needs; every plan is different

2. Annual maintenance program for a flat fee (currently $495), which includes an annual review meeting with the attorney, no charge for phone calls, free routine amendments and successor trustee education

3. Settlement fee is capped at 1% of gross estate for families in maintenance program

4. Example of Overall cost for a $1,000,000 estate:

   Base Plan                           $5,000

   Maintenance fee (10yrs)    4,950

   Settlement                         10,000

              TOTAL                   19,950



What should be Included?  A properly drafted estate plan should contain the following documents:

*
Revocable Living Trust.
*
Pour-over Wills that place any assets in your trust which you may have forgotten to place in your trust.

*
Special Power of Attorney for trust funding.

*
Affidavit of Trust to avoid disclosing the particulars of your living trust during funding.

*
Memorandum for giving personal effects to certain persons.

*
Health Care Power of Attorney to allow a loved one to make health care decisions if you are not be able to communicate.

*
Living Will which directs your physician to discontinue life support procedures if you are terminally ill.

*
Bill of Sale to transfer personal property into your trust.

*
New Deeds to real property.

*
Beneficiary designations for all life insurance and retirement plans.


*
All other transfer documents necessary to fully fund your living trust.

*
DocuBank subscription for one year. This service makes your Health Care Agent and Living Will available anywhere in the world.


*
Laminated cards showing your Trust name (you can use these for proper titling of assets you acquire in the future.)

Each of these documents should be a part of every estate plan.  You should also ascertain exactly which services your attorney provides and whether there is any additional cost for:

*
Trust funding.

*
Answering questions and telephone conversations.

*
Reviewing the estate plan with your successor trustees.

*
Reviewing the estate plan with your family in the event of your disability or death.

*
Routine modifications to your estate plan.

*
Recording and filing fees.

Custom Drafted Documents.  Every person and every family situation is different.  A high quality estate plan should be custom drafted to fit your needs and the needs of your family.  Your estate planning attorney will need to gather detailed information about your every hope, fear, dream and aspiration for both yourself and your family.  Be wary of attorneys that conduct initial interviews in an hour or less or do not want to meet with you when reviewing your plan for signing. This is usually an indication that they do not custom draft their documents.

Deductibility of Fee.  A qualified estate planning attorney should know the percentage of the fee that may be deductible for federal income tax purposes. You should receive a detailed statement and the deductible amount of the fee should be indicated.
MY PLANNING PROCESS
My office is committed to providing each client with the highest possible service at the least overall cost.  I provide all of the above services for a flat fee that will be quoted at the end of an initial meeting.  

The Initial Meeting.  The initial meeting in my office normally takes about one hour.  I will discuss your goals and obtain basic information about your family and finances during that time.  A fee range will then be quoted.  If you are comfortable with that fee range, an estate plan design meeting can be conducted at that time or scheduled for another day.  

Before your first meeting with an attorney, you should ask whether there is a charge for the consultation.  I do not charge for the initial meeting, but some attorneys do.  Since there is no charge for this initial meeting, I do ask clients to fill out a Personal Information Checklist where they list information about their family and assets.  I also require both spouses to attend the first meeting if I will be planning for both spouses.  That eliminates duplication in the planning process.

Design Meeting.  The design meeting should take about 2-3 hours.  I will need this time to develop a strong understanding of your family situation and discuss the numerous planning options you have.

Some of the items that will be discussed in detail are:

1. Choosing trustees to manage your affairs in the case of disability or death;

2.  Designing trusts for your surviving spouse and children.

Choosing Trustees.  Under the laws of our country, a trustee is a  superagent charged with the most important of duties -- administering your property for the benefit of you and your loved ones.  Whether the trustee is a person or an institution, the responsibility of the position remains the same: to follow the trustmaker's instructions.

Parents, in effect, create a trust whenever they engage a baby-sitter to look after their children.  The instructions the parents leave form the basis of the trust. The baby-sitter, as trustee, follows their instructions.  The children, as trust beneficiaries, receive the care of their parents through the baby-sitter.  Only in exceptional circumstances can the baby-sitter exercise independent judgment--and even then it must be within the parents' guidelines.

Compensation of Trustees.  The law in all states sets the compensation of trustees.  In most states, trustees are entitled to reasonable compensation.  "Reasonable" is frequently determined by what professional trustees (banks and trust companies) charge.  Generally, their charges are 1 percent or less of the value of the funds they administer.

Trustees and guardians have different functions.  A guardian raises your minor children and provides loving care.  A trustee is your children's financial manager, handling money and property.  You may want your child’s trustee and guardian to be two different people.  This establishes a check-and-balance system for the benefit of your little ones.  Any bank trust department, trust company or responsible adult can serve as a trustee for your loved ones.  They can serve alone or in combination with other trustees you name.

Selecting Trustees.  When selecting your trustees, be mindful that you are not limited to naming a single trustee.  You can name as many co-trustees as you like.  You can change your trustees any time, and you can name different trustees for different circumstances.

For example, you can have one set of trustees while you are alive and healthy, another set on your disability, and yet another set on your death.  An important aspect in the selection of trustees is balance.  You may want to augment the financial thoroughness of a bank with the understanding of a responsible adult when it comes to planning for your children.

Trustees have awesome power and responsibilities, and should be chosen carefully.  During the design meeting, I spend a good bit of time explaining your choices for trustees.  In summary, you can choose a family member, trusted friend, professional advisor or trust company as trustee, each of which has its own pros and cons.  Frequently, a combination of trustees is the best choice.

In addition to selecting trustees, you can also specify in your living trust the conditions under which trustees should be removed or replaced.  In short, you have an open hand in the choice, manner and number of trustees.

A spouse co-trustee has special needs after you are gone.  This is still true even if your spouse is an expert in your finances.  A period of intense grief follows the loss of a loved one, and during this time even the soundest of business minds does not function very well.  It is important to ensure that your spouse has access to clear thinking and supportive help.  This is especially true if any relatives or family acquaintances begin to propose dubious financial ventures on the basis of the newfound affluence.  A trust company or professional advisor can provide the necessary support if named co-trustee.

Our loved ones need prudence, but they also need loving care.  That's where the personal touch of a close family member or trusted advisor can make all the difference.  Such persons can offer understanding when dealing with complex family relationships and unique personalities.  Adding them to your trustee team is a real planning plus.

Planning for your spouse.  Leaving property outright to your spouse seems like a loving act.  It is easy, natural, comfortable--and a mistake.  What you have actually done is open the door to the uncertainties of a poor investments, creditors, family pressures, predators, remarriage, disability probate, death probate, unforeseen expenses, and many delays.  Such disasters can be overcome through living trust planning--when you establish a Marital Trust.  This is a special subtrust of your living trust.

Many spouses are not financial experts.  For one reason or another, they have never participated in handling money or property.  When a spouse dies, the survivor may have no idea what to do or where to turn.  By leaving proper instructions in your spouse's Marital trust, you have ensured that your spouse will receive the very best financial advice and guidance.

Even if your spouse has the financial ability and knowledge to carry on, the emotional trauma of death can make day-to-day planning a terrible burden.  By naming a co-trustee, you substantially reduce this burden.  A financial partner can remain a continuing source of help and advice.


A surviving spouse may be subjected to family members requesting loans, or scam artists trying to sell something, or a new spouse seeking an interest in the property you left to your spouse.  By using a Marital trust, you protect your spouse from these pressures and concerns.

The property that passes into your spouse's Marital trust will avoid probate on your death.  As a result, that property is not reduced by attorney’s fees and court costs inherent in the probate process.  In addition, there are no lengthy delays in providing for your spouse.  Your assets can be used immediately to care for your spouse.

If your spouse is disabled or incapacitated and unable to care for himself or herself, the Marital trust eliminates the dangers of a disability probate.  The instructions in your Marital trust -- not the orders of the probate judge -- become the guidelines that determine the care of your spouse.

On the death of your spouse, all the money and property in the Marital trust avoids probate as it passes to other loved ones.  

The Marital trust that you design can be liberal and allow your spouse full control over the property, or you may restrict your spouse's use of the property.

Leaving property to your spouse outright is a planning tactic that should always be avoided.  By leaving your money and property to your spouse in a Marital trust, you can help your spouse cope with many problems.


Planning for children.  Many of these same concerns apply when planning for your children.  Leaving property outright to children exposes that property to their creditors, poor marriages, divorce, and poor investments.  Even if you believe that your children can handle an inheritance, they may die and leave their inheritance to a spouse you may not want to benefit.


There are several different trusts that can be used to protect a child’s inheritance.  You can determine how much access each child will have to the trust, and when each child should receive the entire principal.  You can even keep a child’s share in trust for lifetime to provide continuing protection and assistance.  


By using trusts for your children, you can decide who will be in charge of each child’s share.  For instance, you can allow adult children to serve as trustee of his or her own share, along with a professional trustee.

The above discussion is only an overview of the many items that should be discussed in designing your plan.  I personally discuss these items with you in detail and counsel you on your options.  I hope this information gives you an understanding of the value of sound planning as compared to “simple” planning.

Document Preparation Time.  Even though there are many items to discuss and customize for each client, a good estate planning attorney should be able to have your documents prepared in about two weeks after the Design meeting.


Funding Your Trust.  I do not believe that the estate planning process is complete when the documents are signed.  I am committed to fully funded Living Trusts.  Studies show that many Living Trusts are not properly funded or are only partially funded, particularly when funding is left to clients.  That defeats some of the main purposes of using a Living Trust—avoiding guardianship and probate.  Consequently, I require that funding be handled by my staff.  A flat fee for funding is also quoted at the time the fee for the plan is quoted.


A meeting to review and sign the funding documents will be held about two weeks after you sign your plan.

Periodic Review.  In order to work, your plan must be kept up to date.  Changes in your family or financial situation can occur which require changes in your plan.  Tax laws can change and dictate a change in the plan.  Your plan should be reviewed periodically to be sure it is fully funded and no changes are indicated.  

As a service to clients, I offer an annual maintenance program as described on page 16.  If you do not choose to use the annual maintenance program, I will send a biannual review reminder.  You can then choose to review the plan on your own or schedule an appointment to review it with me.

Trustee training.  You will likely appoint some family members to serve as Trustees of your plan.  Just because you set up a good plan and keep it up-to-date doesn’t mean that these family members will know what to do when you become disabled or pass away.  

As part of my annual maintenance program, I will meet with your Successor Trustees to discuss how your plan is designed to work and their duties in carrying out that plan.

EDWIN J. LOWRY, JR.
_____________________________________________________

Attorney and Counselor at Law 

325 W. Main Street, Suite 2000

Louisville, Kentucky  40202

(502) 587-7754

Professional Biography
Mr. Lowry is a native of Louisville and obtained his education at Waggener High School and the University of Louisville.  He graduated With Highest Honors in earning his Bachelor’s degree in History from the University of Louisville in 1976.  He also attended law school at the University of Louisville and graduated second in his class of over 100 students.   He was admitted to practice law in the State of Kentucky in 1979, and has been in private practice since that time. 

Since 1986, Mr. Lowry has concentrated his practice in the areas of Estate Planning and Probate.  He is member of the Probate and Estate Planning Section of the Louisville Bar Association.

Mr. Lowry is a member of the National Network of Estate Planning Attorneys, which is a organization of over 1,000 attorneys from across the nation who are dedicated to doing Estate Planning a different and better way.  Many of the members of this organization are recognized experts in specialized areas in Estate Planning and are available as consultants to Mr. Lowry.  The National Network provides Mr. Lowry access to numerous technical legal seminars on all facets of Estate Planning.  He attends these seminars several times a year throughout the United States--far more training than required by the Kentucky Bar Association.

Mr. Lowry has made presentations to many groups on topics related to Estate Planning and has been a guest speaker on several radio talk shows discussing Estate Planning matters.

Mr. Lowry believes strongly that Estate Planning involves more than just producing form documents to save taxes and avoid probate costs.  While those matters are certainly attended to, his primary emphasis is placed on determining the hopes, concerns and overall vision of the family, and then counseling the family on available options and strategies.  He recognizes that every estate plan must fit each family’s unique situation. Mr. Lowry is personally involved in every phase of the designing and executing of each Estate Plan.  His emphasis is on quality planning, not quantity of production.

